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than religious principle. The fact that governmental institutions have downplayed 
the role of religion, particularly Christianity, starting in the last half of the twen-
tieth century, is arguably a key factor in the decline of national morality, including 
the recent ethical failures in business. Government should include and encourage 
the active participation of people of faith and the inclusion of religious principle in 
the public arena. This would almost certainly be a step in the right direction of in-
spiring ethical behavior in American society, including the business community. In 
the aftermath of 9-11, I am encouraged by the re-focus on valor, public-spiritedness, 
and other godly values. As President Bush leads our nation, I am grateful that he 
reads the Bible and spends time in prayer. He affirms our national motto: In God 
we trust. 
Rules and regulations of government cannot preserve a free and ethical society 
whose people lack integrity. Ethics is the heart of America’s economic and social 
freedom. Unethical behavior is a dagger in the heart. According to business text-
books, top management sets the ethical direction for the firm. Company policies and 
internal controls are ineffective without ethical leadership from the top. Likewise, 
the political leaders of our nation set the tone for its citizens. Laws and regulations 
will do far less than your example.
Mr. STEARNS. Thank you, Dr. Smith. 
Professor Cohn. 
STATEMENT OF SHERMAN L. COHN, PROFESSOR OF LAW, 
GEORGETOWN UNIVERSITY LAW CENTER 
Mr. COHN. Thank you very much for the invitation and for hear-
ing us out on these very important issues. 
I associate myself with what my two colleagues to my right have 
already said, and I am not going to repeat it. 
Mr. STEARNS. You might just move the microphone just a little. 
That is good. 
Mr. COHN. Thank you. I would like to focus on the role of law-
yers. I teach legal ethics at Georgetown. I practice it in many ways. 
I tell my students that the most important ethical question is the 
one you ask yourself in front of the mirror as to who you are, and 
that every lawyer at some point will have to ask that question in 
a very hard situation. There are many such situations. 
The problem, once you get from the broad ethical precepts to ap-
plication, is that there are so often conflicting precepts and how 
they apply. For the lawyer, you have two very fundamental values 
that come into conflict. One is your duty to your client, which we 
all hold as very important. Those of you who have had occasion to 
employ lawyers know that you want that lawyer to be loyal to you 
and to exercise the duty to you, not to the other side. But then we 
have the value of the duty to the system and to the public. 
In the business world, where we have set up a system by which 
there should be checks and balances, the accountant and the ac-
countant statements which we thought we could rely on until re-
cently, that is a very important protection. That is a part of what 
our whole securities law is built on and our system is built on. The 
lawyer who stands there should be able to say, no, you can’t do 
that, or I will not participate in it. And that is the conflict that oc-
curs, because there should be some balance where the lawyer is not 
entirely the handmaiden of the client. 
Now, clients don’t generally like to hear that. They want the law-
yer to do their bidding. But the lawyer should have independent 
judgment and should be able to say to the CEO, no matter who he 
is, or the financial person, or anyone else, no, this can’t be done 
that way, and I will not participate in it if it is done. Now, that 
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may mean, and I tell my students this, you keep your resume 
ready, particularly if you are in-house counsel. Whether it is gov-
ernment or private, you have to be ready to walk and to give up 
a job and to give up all the income that comes with that position. 
And this is true even in large law firms where quite often you have 
a client such as an Enron or a Xerox or a WorldCom that gives so 
much into the bottom line of that business called the law firm, and 
at some point with your integrity you have to say, no, I can’t do 
that, and I am ready to walk. 
That is the message we convey. It is a lot harder to carry it out, 
and, therefore, we have set up various ethical guideposts. I have 
given you some excerpts from the rules of professional conduct. 
1.13 says that when the corporate person with whom the lawyer is 
dealing is doing something wrong, it is up to the lawyer to then 
take it up to the highest level, which would include the board of 
directors, and say, there is something wrong here. Now, of course, 
once you do that, once you go past the person who hired you, you 
have to be ready to find a new job or find a new client. That is a 
part of it. But you go up as far as the board. If the board does not 
go along with you, and you think it is wrong, then at that point 
you have the ability and, I suggest, the duty to withdraw. 
The one thing you can’t do is breach your duty of confidentiality. 
You can’t make it public. All you can do is resign. That is our sys-
tem, because the duty of confidentiality is so very important. You 
can’t participate in fraud. You can’t aid it. You can’t abet it. 
Now, one of the aspects is where does the SEC fit in all this? 
Now, the SEC, does enforce illegal ethics, not as much as we would 
like to have them do it. One of the problems is resources. Govern-
ment always has a problem with resources, and that is why this 
Congress almost 100 years ago, created a concept which has often 
been called private attorneys general in the Clayton Act, having to 
do with antitrust. Antitrust was so important to this Congress that 
it established a process of treble damages plus attorney’s fees when 
the plaintiff wins in order to encourage private litigation. In the 
case of securities regulation, this Congress, in its wisdom, in 1995, 
went the other way and said, we just want the SEC to enforce 
these matters. And in the Private Securities Litigation Act they 
pulled back on the private attorney general concept in this area. 
Now, about 30 years ago there was a case before the Supreme 
Court called J.I. Case Company v. Borak, in which the issue was 
whether there was to be a private cause of action to enforce a pub-
lic duty. The SEC, in an amicus brief, said, we think there should 
be. Why? Because we don’t have enough resources to enforce. I sug-
gest that is something that needs to be rethought. 
Thank you, Mr. Chairman. 
[The prepared statement of Sherman L. Cohn follows:]
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